TOWH AKD COUNTRY PLAMING (SCOTLAND) ACTS 1972 to 1974

The St Margaret's Hooe Tree Preservation Order No.l

The Orkney Islands Council, in this Order referred tc as "the planning authority", in
exercise of the powers conferred on them by section(s) 58 (and 59) of the Town and
Country Planning (Scotland) Act 1972 (hereinafter referred to as the Act") and of all
other powers enabling them in that behalf and subject to the provisions of the Forestry
Act 1967(a), hereby make the following Order:-—

Citation, Commencement and Interpretatfion

1. (1) This Order may be cited as the St Margaret's Hope Trece Preservation
Order No.l (1979) and shall come into effect on the date specified
in Article 15 to this Order.

(2) The Interpretation Act 1889(d) shall apply for the interpretation
of this Order as it applies for the interpretation of an Act of
Parliament.

Prohibition against felling, etc. without consent

2. Subject to the provisions of this Order and the exemptions epecified in the

Second Schedule hereto, no person shall, except with the consent of the plamming
. authority, cut down, top, lop, uproot, wilfully destroy or cause or permit the

cutting down, topping, lopping, uprooting, or wilful damage or wilful
destruction of any tree specified in the First Schedule hereto or comprised in a
group of trees or in a woodland specified therein, the position of which trees,
groups of trees, or woodlands to which this Order relates is defined in the
manner indicated in the said First Schedule on the map snnexed and signed as
relative hereto,.which map shall for the purpose of such definition as aforesaid,
prevail where any ambiguity arises between it and the specification in the said
First Schedule.

Application for consent

3. An application for consent made to the planning authority under Article 2 of this
Order shall be in writing and shall specify:-

i) the (tree or) trees to wihich the application relates;
ii) the reasons for making the application;
iii) the operations for the carrying out of which consent is required;

and shall where necessary for the identification of such trees be accompanied by
a map or plan of & size or on a scale sufficient for the purpose.

4, If it is desired to fell any of the trees included in this Order, whether
included as trees, groups of trees or woodlands, and the trees are trees for
the felling of which a licence is required under the Forestry Act 1967,
application should be made - not to the planning authority for consent under this
Order but to the Conservator of Forests for a licence under Section 15(5) of that
Act. :

5. (1) VWnere an application for consent is mede to the planning authority under this
Order the planning authority may grant such consent either unconditionally,
or subject to such conditions (including conditions requiring the replacement
of any tree by one or more trees on the site or in the immediate vicinity -
thereof) as the planning authority may think fit, or may refuse consent:

Provided that vhere the application relates to any woodlend specified in the
First Schedule to this Order the planning authorify shall grant consent so
far as it accords with the principles of good forestry, except where, in the
opinion of the planning authority, it is necessary in the interests of
amenity to maintain the special character of the wocdland or the woodland
character of the area and shall not impose conditicns on such consent
requiring replacement or replanting.

(2) The authority shell Xeep a register of all applications for consent under
this Order containing information as to the nature of such applications,
the decisions of the planning authority thereon, any compensation awarced
in consequence of such decisions and any directions as to replantiag of
woodlands; and every such register shall be available for inspection by
the public at all reasonable hours.

6. Sfss
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2.

6. Wnere the plenning authority refuse consent under this Order or grant such consent
subject to conditions they may when refusing or granting consent certify in respect
of eny trees for vhich they are so refusing or granting consent that they are

satisfied:
a) that the refusal or condition is in the interests of good forestry; or
b) in the case of trees other than trees comprised in woodlands, that the

trees have an outstandirmg or special amenity value.

7. (1) Vhere consent is granted under this Order to fell any part of a woodland
other than consent for silvicultural thinning, then unless -

a) such consent is granted for the purpose of enabling development
to be carried out in accordance with permission to develop land
under Part III of the Act, or

b) the planning authority, with the approval of the Secretary of
State, dispense with replanting,

the authority shall give to the owner of the land on which that part of

the woodland is situated a direction in writing specifying the manner in

which and the time within which he shall replant such land and where a

direction is given and the part is felled the owner shall, subject to

the provisions of this Order and section 164 of the Act, replant the said
! land in accordance with the direction. -

(2) Any direction given under paragraph (1) of this Article may include
requirements as to -

a) species;
b) number of trees per acre;
c) the erection and maintenance of fencing necessary for the

protection of the replanting;

d) the preparation of ground, draining, removal of brushwood,
lop and top;  and

e) protective measures against fire.

(3) 1If any question arises between the planning authority and the said owner
of the land as to whether any such direction is reasonable having regard
to the particuler circumstances of the case or to any other material
considerations, the question shall, on the application of either party,
be determined by the Secretary of State, whose decision shall be final.

Adaptetion and modification of Act

8. The provisions set out in the Third Schedule to this Order, being provisions of
the Act adapted and modified for the purposes of this Order, shall apply in
relation hereto.

Compensation

9. Subject to the provisions of this Order, any person who has suffered loss or
demage in consequence of any refussal (including revocation or modification) of
consent under this Order or of any grant of any such consent subject to
~conditions, shall, if he makes a claim on the planning authority within the
time and in the manner prescribed by this Order, be entitled to recover from
the planning authority compensation in respect of such loss or damage.

Provided that no compensation shall be payable in respect of loss or damage
suffered by reason of such refusal or grant of consent in the case of any trees
the subject of a certificate in accordance with Article 6 of this Order.

10. In assessing compensation payable under the last preceding paragraph account
shall be taken of:

a) any compensation or contribution which has been paid whether to the
claimant or any other person in respect of the same trees or woodland
arcas under the terms of this or any other Tree Preservation Order
under section 58 of the Act, or under the terms of any Interim
Preservation Order made under section 8 of the Town and Country
Planning (Interim Development)(Scotland) Act 194%(a) or any

compensation which has been paid or which could have been claimed
under any provision rclating to the preservation of trees or
protection of woodland contained in an operative scheme under the
Town snd Country Planning (Scotland) Act 193%2(b); and -

b) //-.

(&) 1943 ¢.h3 (b) 1932 c.h9



1l.

12.

b) any injurious affection to any land of the owner which would result
from the felling of the trees or woodlands the subject of the claim,

(1) A claim for compensation under this Order shall be made by serving on the
planning authority a notice in writing stating the grounds of the claim
and the amount claimed.

(2) T™e time within vhich any such claim shall be made as aforesaid shall be a
period of six months from the date of the decision of the planning authority
or of the Secretary of State, as the case may be, or wherec an appeal has
been made to the Secretary of State againet the decision of the planning
authority, from the date of the decision of the Secretary of State on the
appeal.

hny question of disputed compensation shall be determined in accordance with the
provisions of section 168 of the Act.

Offences and penalties, etc.

13.

14,

Under the provisions of scction 98 of the Act any person who in contravention of
this Order cuts down, uproots or wilfully destroys a tree, or wilfully damages,
tops or lops a tree in such a manner as to be likely to destroy it, shall be guilty
of an offence and liable on summary conviction to a fine not exceeding £A00 or
twice the sum vhich appears to the court to be the value of the tree, whichever is
the eater, or on convicticn a fine not exceeding £200. If in the case of a
continuing offence the contravention is continued after conviction, the offender
shall be guilty of a further offence and liable on summary conviction to en
additional fine not exceeding £5 for each day on which the contravention is,so
continued.

(1) If a tree other than one vhich is part of a woodland is removed, uprooted or
destroyed in contravention of this Order, or is removed, uprooted or destroyed
or dies at a tirce when its felling is authorised only by virtue of the
provisions of section 58(6) of the Act relating to uprooting or felling where
urgently necessary in the interests of safety, it shall be the duty of the
owner of the land, unless on his application the planning authority dispense
with this reguirement, to plant anocther tree of appropriate size and species
at the same place as socn as he reasonably can.

(2) In relation to any tree planted pursuant to paragraph (1) above, this Order
shall apply as it applied to the original tree.

(%) If it appeers to the planning authority that the provision in paragraph (1)
above has not been complied with in the case of any tree or trees, they may,
at any time within two years from the date on which failure to comply with
this provision cane to their knowledge, serve on the owner of the land a
notice requiring him, within such period &s may be specified in the notice,
to plant a tree or trees of such size and species as may be so specified,
and the provisions of section 99 of the Act shall apply in any such case,

Provisional Tree Preservation Orders

15.

The provisions of section 59(2) of the Act (which makes provision for a tree
preservation order to take effect irmediately without previous confirmation by
the planning authority or the Secretary of State) shall apply to this Order
end the Order shall take effect on 26 April, 1979.
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Director of Physical Plannirg
end Development

Crkney Islends Council

Council Offices

Kirkwall

Orkney

26 _April 1979




FIRST SCHEDULZ

Trees Specified Individually
(colour green on the map)

No. on Map Description Situation
™3 Sycamore Rear of garden of Bayview, Front Road
T2 " Rear of garden of Bank of Scotland, Front Road
3% " ditto
T 4 Ash Rear of garden of property at 5 Front Road
w5 Sycamore Garden at junmctiorn of Ezckx Road and Church Road
1.l " ditto
T 7 Willow Area sdjacent to Police Cffice, Church Road
T8 Sycamore ditto ¥
m 9 s 2 ditto
mo : " ditto
11 ’ Willow ditto
e : Sycamore In front of Eiloner, Church Recad
™3 S In garden of St Margaret's Manse, Church Road
T4 " In front of 3t Margaret's Cottage, Church Roald
L5 I Rear of garden of Rosebank, Back Road
™6 M Rear of garden of Aird Zouse, Back Road
7 " Rear of garden, Myre House, Back Eoad
T18 Holly Rear of Workshop, Back Zoad
T19 Ash ditto
T20 L ditto
T21 Sycamore ditto
22 " ditto
T23% " ditto
T24 Ash Rear of St Clair Eouse, Back Road
T25 ., Holly ditto
T26 Sycamore ditto
T27 " Rear of Murray Arms Hotel, Back Road
T28 " ' © ditto
T29 " Adjacent to Inmgleneuk, 3ack Koad
T30 " ditto
731 I Rear of garden, Taftingus, West End
732" " Roadside to Marshburn, west End
ik " ditto
maYy " Area to rear of 014 Smithy, School Road
T35 n ditto
T35 i ditto
77 i © ditto
738 & ditto
739 " Area sdjacent to Angle Tottage, School Hoad
T40 Willow Garden to rear of Angle Cottage, School Zoad
T4l 3 ditto
0P ¥ : ditto
TH3 Sycamore ditto
Tl i ditto .
5 " Area to rear of garage Iunkirk, West End
TH6 " ditto -
U7 " Area adjascent to house attacked to West End Eouse
T™u8 " ditto
T49 " Garden to rear of West End House
750 5 . ditto
g " Area to rear of garage, Dunkirk, West End

Trees Specified by References to an Area
(within a continuous black line cn the map)

No. on Map Description Situation
"NONE" "RONEY YNONE"

/.



Groups of Trees
(within a broken line on the map)

Ko. on lap Description Situation
G 1 Group consisting Roadside verge opposite Taftingus, West End
of 4 Elder ;
G 2 Group consisting : Garden to side of West End House

of 11 beech,
6 sycamore, 8 fruit

YWoodlands
(within a continuous red lins on the map)

No. or liap , Description Situation
"NOIE" - "NONE" "NONE"

Jirector o 1ysica anning
and Development

Orkney Islands Council

Council Offices

Kirkwall

Orkney

26 April 1979



SECOND SCHEDULE

This Order shall not apply so as to reguire the consent of the planning authority to -

(1) +the cutting dewn of any tree on land which is subject to a forestry'dedication
agreemernt where:

a) any positive agreements on the part of the owner of the land contained in
the same ceed as the forestry dedication agreement and at the time of the
cutting dewn binding on the then owner of the land are fulfilled;

b) the cutting down is in accordance with a plan of operations approved by
the Forescry Commission under such deed.

(2) the cutting down of any tree which is in accordance with a plan of operations
approved by tze Forestry Commission under the approved woodlands scheme or other
grant scheme under section 4 of the Ferestry Act 1967.

*(%) the uprooting, felling or lopping of any tree if such uprooting, felling or
lopping is urzently necessary in the interests of safety, or is necessary for
the preventio= or abatement of a nuisance, so long as notice in writing of the
proposed operations is given.to the planning authority as® soon as may be after
the necessity for the cperation arises, or if such uprooting, felling or
looping is carried out in compliance with any obligation imposed by or under
any Act of Parliament. .

*(NOTE: Section 60(1) of the Act requires, unless on the application
of the owner the planning authozity dispense with the requirement,
thet any tree removed or destroyed under section 58(6) of the Act
shall be replaced by another tree of appropriate size and species.
In order to enable the planning suthority to decide whether or not
to dispense with the reguirement, notice of the proposed action
should b=z given to the planning authority which except in the case
of emergency should be of not less than 5 days).

(&) +the uprooting, felling or lopping of a tree -

a) in pursuazce of the powers conferred on the Post Office by virtue of
section 5 of the Telegraph (Construction) Act 1908(a) and szction 21
of the Post Office Act 1969(b),; or by or at the request of the FPost
Office where the land on which the tree is situated is operational
land as d=fined by the Post Office Operational Land Regulations 1973(ec)
and either works on such lacd cannot otherwise be carried out or the
uprooting, felling or lopping is for the purpose of securing safety in
the operation of the undertaking;

b) by or at the reguest of -

i) a statutory undertaker whers the land on which the tree is
situated is operational land as defined by the Act and either
works on such land cannot otherwise be carried out or the
upreoting, felling or lopping is for the purpose of securing
safety in the operaticn of the undertaking;

ii) an electricity boesrd within the meaning of the Electricity
Act 1947(4) where such a tree obstructs the construction by
the board of any main transmission line or other electric
line within the meaning respectively of the Electricity
(Supoly) Act 1919(e) and the ¥lectric Lighting Act 1882(f),
or interferes or would interfere with the maintenance or
working of any such line;

iii) the Secretary of State for Defence, the Becretary of State
for Trade or the Civil Aviation futhority where in the
opirion of such Secretary of State or Authority the tree
obstructs the approach of aircraft to, or their departure
fror, sny aerodrome or hinders the safe and efficient use
of aviation or defence technical installations;

e} //-.

{a) 1903 c.73® (b) 1969 c.L8
(¢) S.1.1972/310 (1973 I, p.1073) (d) 1947 c.54
1832 c.56

{e) 2019 €.200 (£)



c)

7.

where immediately required for the purpose of carrying out development
authorised by a plennirg permission granted on an application mzde
under Part IIT of the 4Act, or deemed to have been granted for any of
the purposes of that part.

Director of Physical Planning
and Pevelorment

Orkney Islands Council

Council Offices

Kirkwall

Orxney

26 April 1979



THIRD SCHEDULE

Provisioms of the Azt as adapted and modified to apply to this Order -

30. (1)

(€D

Withecut prajudice to the following provisions as to the revocation or
modification of consents, any consent under the Order, including any
direction zs to replarcting given by the plannlng autheority on the
granting of such consent, shall (except in so far as the consent
otherwise provides), enure for the benefit of the land and of all
persons for the ulmembeing interested therein.

The Secretary of State may give directions to the planning authority
requiring applications for consent under the Order to be referred to him
instead of being dealt with by the planning authority.

(2)(b) A direction under this section may relate either to a particular

(3)

(4)
(5)

(6)

33. (1)

(2)

(3)

(%)

(6)

e /e

application or to applications of & class specified in the direction.

'Anﬁ-application in respect of which a direction under this section has

effect shall be referred to the Sccretary of State accordingly.

Where zn application for consent under the Order is referred to the

Secretary of State under this section, the provisions of Articles 5 and
& of the Crder chall apply as they apply to an application for such
consent which falls to be determined by the planning authority.

Before determining an application .referred to him under this section
the Secretary of State shall, if either the applicant or the Dlannlng
authority so desire, afford to each of them an opportunity of appearing
before, and beirng heard by, a person appointed by the Secretary of State
for the purpcse.

The decision of the Secretary of State on any application referred to him
under this section shall be final.

Where an applicetion is made %to the planning authority for consent under the
Order and that consent is refused by that planning authority, or is granted
by them subject to conditions or where any certificate or direction is given
by the planning authority, the avplicant if he is aggrieved by their
decision, or by any such certificate or direction may by notice under this
section appeal to the Secretary of State.

Any rotice under this section shall be served in writing within twenty-eight
days from the receipt of notification of the decision, certificate or
direction, as the case may be, or such longer period as the Secretary of
tate may allow.

Where an appeal is brought under this section from a decision, certificate
or direction of the planning autaority, the Secretary of State, subject to
the following provisions of this section, may allow or dismiss the appeal,
or may reverse or very any part of the decision of the plapning authority,
whethier the appeal relates to that part thereof or not or may cancel any
certificate or cancel or vary any direction and may deal with the
applicaticn as if it had been made to him in the first instance.

Provided that where the Secretary of State proposes to reverse or vary any
part of the decision of the plannlng euthority to which the appeal does

not relate, he shall give notice of his intention to the planning authority
and to the applicant and shall afford to them an opportunity to make
representations thereto.

Before determining an appeal under this ssction, the Secretary of State
shall, if either the applicant or the planning authority so desire, afford
to each of them an opportunity of appsaring vefore, and being heard by,

a person appointed by the Secretary of State for the purpose.

The decision of the Secretary of State on any appeal under this gzction
shall be final.



A,

1)

(2)

(3

(4)

(1)

(2)

9.

Where an application for consent under the Order is made to the planning
authonpity, then unless within two months from the date of the appllcaulon,
or w1ﬁh1n such extended period as may at any time be agreed upon in writing
between the applicant and the plamning authority, the planning suthority
either -

2) give notice to the applicant of their decision on the application;
or

b) give notice to him that the application has been referred to the
Secretary of State in accordance with directions given under
section %2 above;

the provisions of the last foregoing section shall epply in relation to the
gpplication as if the consent to which it relates had been refused by the
planning authority, and as if notification of their decision had been received
by the applicant at the end of the said period of two months, or at the end

of the said extended periocd, as the case may be.

If it appears to the planning authority, having regard to the development
plan and to any other material considerations, that it is expedient to revoke
or modify any consent granted on an application made under Article % of the
Order, they may (by order) subject to the following provisions of this section
revoke or modify the consent to such extent as (having regard to those
matters) they consider expedient.

Except as provided in section 43 of the Act, an order under this section
shall not take effect unless it is confirmed by the Secretary of State;

and the Secretary of State may confirm any such order submitted to him
either without modification or subject to such modifications as he considers
expedient.

Where the planning authority submit an order to the Secretary of State for
his confirmation under this section +they shall furnish the Secretary of
State with a statement of their reason for making the order and shall serve
notice, together with a copy of the aforesaid statement on the owners,
lessees and occupiers of the land affected and on any other person who in
their opinion will be affected by the order; and if within such period as
may be spec1f1ed in that notice (being not less than twenty—elgnt days

from the service thereof) any person on whom the notice is served so reguires
the Secretary of State, before confirming the order, shall afford to that
person and to the planning authority an opportunity of appearing before, and
being heard by, a person appointed by the Secretary of State for the

purpose.

The power conferred by this cection to reveke or medify consent may be
exercised at any time before the operations for which consent has been given
have been completed:

Provided that revocation or modification of consent shall not affect so much
of these operations as has been carried out before the date on which the
order was confirmed as aforesaid.

The following provisions shall have effect when the planning authority have
made an order under section 42 above revoking or modifying any consent
granted on an application made under a Tree Preservation Order but have not
submitted the order to the Secretery of State for confirmation by him, and -

a) the owner, lessee and occupier of the land and all persons who in the
plamming authority's opinion will be affected by the order have
notified the authority in writing that they do not object to the
order; and

b) it appears to the planning authority that no c¢laim for compensation
is likely to arise under section 15% of the Act on account of the
order.

The planning authority shall advertise in the prescribed manner the fact that
the order has been made, and the advertisement shall specify -

a) the period (being not less than twenty-eight days from the date on
which the advertisement first appears) within vhich persons
affected by the order may give notice to the Secrstary of State
that they wish for an opportunity of appearing before, and beaing
heard by, a person app01nted by the Secretary of State for the
purpese; -and

b) /..



43. (3)

(%)

(52

®)

153. (1)

(2

(3

10.

b) the period (not being less than fourteen days from the expiration of
the period referred to in paragraph (a) of this subsection) at the
expiration of which, if no such notice is given to the Secretary of
State, the order may take effect by virtue of this section and without
being confirmed by the Seccretary of State.

The planning authority shall also serve notice to the same effect on the
persons mentioned in subsection (1)(a) above, and the notice shall include
a statement to the effect that no compensation is payable under section 153
of the Act in respect of an order under section 42 of the Act which takes
effect by virtue of this ection and without being confirmed by the
Secretary of State.

The planning authority shall send a copy of any advertisement published
under section (2) above to the Secretary of State not more than three days
after the publication.

If within the period referred to in subsection (2)(a) above no person
claiming to be affected by the order has given notice to the Secretery of
tete as aforesaid, and the Secretary of State has not directed that the

order be submitted to him for confirmation, the order shall, at the
expiration of the veriod referred to in subsection (2)(b) above, take
effect by virtue of this section and without being confirmed bty the
Secretary of State as reguired by section 42(2) above.

This section cdoes not apply to an order revoking or modifying a consent
granted or deemed to have been granted by the Secretary of State under
Parts III, IV or V of the Act.

Wnere consent is revoked or modified by an order under section 42 above
then if, on a claim made to the planning authority in writing within the
period of six conths from the date of the confirmation cf the order by
the Secretary of State, it is shown that any person interested in the
land - "

a) has incurred expenditure in carrying out work which is rendered
abortive by the revocation or modification; or

b) has otherwise sustained loss or damage which is directly
attributable to the revocation or modification;

the planning authority shall pay to that person compensation in respect of
that expenditure, loss or damage.

For the purvose of this section any expenditure incurred in the preparation
of plans for the purposes of any work, or upon other similar matters
prevaratory thereto, shall be taken to be included in the expenditure
incurred in carrying out that work.

Subiect to subsection (2) of this section, no compensation shall be paid
under this section in respect of any work carried out before the grant of
the consent which is revoked or modified, or in respect of any other loss
or éexnage (not being loss or damage consisting of depreciation of the
value of an interest in land) arising out of anything done or omitted to
be done before the grant of that consent.

e e . . . e . e e . et e . . o

Director of Physical Planzing
and Development

Orkney Islands Council

Council Offices

Kirkwall '

- Orkney

26 April 1979
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